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This chapter analyzes 1982 decisions involving legal 
public school employment. Cases in areas of federal law are 
first, including: discrimination in employment (race, sex, 
age, and handicap); substantive constitutional rights 
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of hearing). Issues of state law are then analyzed. The school 
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discussion of contractual disputes, tenure, and certification cases 
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2.0 INTRODUCTION 

The following descriptive analysis of cases involving legal issues in 
public school employment follows the format developed in previous 
editions of this Yearbook, but omits consideration of cases involving 
disability and retirement. Cases selected for inclusion in this chapter 
involved public school employees or local, state or federal education 
agencies as principal parties, but do not ii. elude employment issues in 
the private sector. 

2. 1 DISCRIMINATION IN EMPLOYMENT 

The shifting burden of proof In discrimination cases involving alleged 
violation of federal statute law continues to dominate litigation in the 
public employment sector. While appellate decisions often deal with 
federal constitutional questions as well, the predominant issues in cur- 
rent discrimination suits deal with provisions of Title VII and section 
1983 of the Civil Rights Act of 1964. 

2.1a Race 

The nature of a defendant school district*s rebuttal burden in a case 
involving discrimination on the basis of race can vary with the nature 
of the e\ idcnce presented by a plaintiff. School teachers who were not 
renewed by a district board contended that they had been 
(liscriniinated against on the basis of race in violation of the equal pro- 
tection clause of the fourteenth amendment. Using the test developed 
by the Supreme Court in Texas Department of Community Affairs v. 
Burdinr. ' the district court concluded that the school district need only 
articulate a legitimate, nondiscriminatory reason for discharge,* The 
KU vonth Circuit Court of Appeals found the district court's analysis in- 
sufficient. Reviewing a record in which considerable testimony made 
direct reference to the racially motivated intent of school board 



1 45<) I' S. 248 (19fll), 
2. Id. at 2.57.,5«. 
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members, the court of appeals compelled remand for further review 
and analysis by the district court.* The admonishment on remand in« 
eluded a distinction between principles articulated in McDonnell 
Douglas V. Green* and Mt. Healthy City School DistHct v. Doyle.' 

In a case in which a black educator and former principal sought in- 
junctive and other equitable relief based on provisions of Title VII of 
the Civil Rights Act of 1964,* the Court of Appeals for the Fourth Cir- 
cuit ruled that the district court erred in refusing injunctive relief and 
in allocating the burden of persuasion in rebutting a claim of racial 
discrimination. A recent history of de jure racial discrimination in the 
school district was a primary consideration in shifting the burden of 
persuasion to the school system to rebut a prima facie claim of 
discriminaticm. On the basis of the record, the appellate court was 
unable to determine if the district court had required the school board 
to assume the burden of persuasion, and remanded for reconsideration 
of this issue, awarding attome/s fees to the educator as a prevailing 
party in the appeal.'' 

A black educator's employment discrimination suit was held to be 
time-barred in that the applicable statute of limitations of 180 days had 
run relative to any claim arising under Title Vrt of the 1964 Civil Rights 
Act.* However, the Eleventh Circuit remanded one claim of discrimina- 
tion under the Civil Rights Act* for a determination of whether race 
played a role in the staffing of one principalship for which the black ap- 
plicant was qualified. The record indicated that a white applicant of 
similar qualifications was selected because of a certificate of service with 
more .rs than the black applicant. However, the school district s 
witnesa conceded that such a certificRte was not required to perform the 
job of principal. Given this inform^&tion, together with testimony that a 
white principal was needed the school in question because a black 
assistant principal was already at the school, the court remanded lor 
consideration of a genuine issue of fact.'" 



2.1b Sex 

The requirement that a srnool board shov by a preponderance of the 
evidence that the employee would have been dismissed notwithstanding 



3. Lee v. Russell Cl>. Bd. of Educ. 684 F.2d 769 (llth Clr. 1982). 

4. 411 U.S. 792 (1973). 

5. 429 U.S. 274 (1977). 

6. 42U.S.C. § aOOO(e). 

7. Evans v. Hametl Cly. Bd. of Educ. 684 F.2d 304 (4lh Cir. 1982). 

8. 4? U.S.C. § 2000(e)5. 

9. 42 U.S.C. § 1981. 

10. Stafford V. Muscorw Cl>-. Bd. of Educ. 688 F.2d 1383 (IHh Cir. 1982). 
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the conduct protected under the United States Constitution was con- 
sidered in a Fifth Circuit Court of Appeals' decision involving a teacher 
who was dismissed when she notified the board that she was pregnant 
out of wedlock. Upon a finding that discharge predicated on unwed 
parenthood violated the equal protection clause of the fourteenth 
amendment, the school board contended that discharge would have 
resulted even if the allegation of immorality were discharged, because 
the teacher failed to notify the superintendent by the fourth month of 
her pregnancy as required by district regulation. The court of appeals 
rejected this facile argument, pointing out that the school board must 
show that it would have dismissed the teacher in the absence of con- 
sideration of her out-of-wedlock pregnancy.'' 

The Ninth Circuit Court of Appeals overruled a federal district 
court\s determination granting summary judgment in favor of a school 
district where the appellate court concluded that a genuine issue of fact 
existed as to whether a school principars reassignment and subsequent 
discharge were the result of sex discrimination by the superintendent, 
The appellate court reviewed a record in which the superintendent's 
"attitudinal disposition** suggested difficulty in relating to women ad- 
ministrators and particular problems in working with the woman prin- 
cipal in the case. This evidence of a general disposition suggestive of 
sexism and animosity toward the principal might lead a jury to con- 
clude that the real reason for reassignment and discharge was prejudice 
against women rather than financial exigency,'* 

The use of subjective promotion procedures, particularly 
''availability" for the job and willingness to work long hours, were 
given close scrutiny by the Eighth Circuit Court of Appeals in a Title 
VII sex discrijiination case involving salary levels and promotion for 
female administrators, counselors and coaches. The school district was 
held to have unfairly emphasized one female teacher s family respon- 
sibilities as a factor in denying her a position as director of a teacher 
center. Persuasive evidence of preselection led the court to find that the 
school district had engaged in a further discriminatory practice with 
re»gard to the assignment of a counselor to fill a vacation position. 
(Testimony undisputed by the school district tended to show that the 
position announcement was not listed until after the position had been 
filled by a male applicant and the job requirement, certification in 
counseling and in French, was carefuPy tailored to fit the single 
male tn^plicant within the district. ) Finally, the court concluded that 
a prima facie case of discriminatior in pay and promotion to 



11 Avon V. Homcwood City Bd. of Ednc, 674 F.2d 337 (5th Cir. 1982). 

12 Padway v. Palchw. 665 F,2d 965 {9th Cir. 1982). 
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positions could not be sustained since the statistical evidence consisted 
of a small sample size for promotion and failed to consider the effect of 
education and experience together on salary. However, the court did 
find evidence to sustain a prima facie case of discrimination in that 
female coaches were given shorter term contracts, lower salaries and 
smaller extra duty stipends than male coaches who performed essen- 
tially the same duties,'^ 

Although successful in establishing a prima facie case of age and sex 
discrimination under the McDonnell Douglas standard, a Tille I part- 
time teacher lost her pro se appeal from a decision dismissing lier claim 
with prejudice. In response to plaintiffs prima facie proof of 
discrimination, the school district presented what the trial court 
described as ^^overwhelming'' evidence that the denial of a position to 
the teacher was free of unlawful discrimination. The record showed 
that the teacher had been a disruptive rather than contributive factor 
in the school syscem, and the trial court found that the teacher was 
denied renewal because of her unwillingness to observe rules and 
regulations, failure to work harmoniously with other staff and refusal 
to submit documentation essential to her employment. Finding no error, 
the Eighth Circuit Court of Appeal affirmed. 

Title IX of the Education Amendments of 1972 provides that **No 
person . . . shall, on the basis of sex, be excluded from participation in, 
be denied the benefits of, or be subjeti to discrimination under any 
educational program or activity receiving federal financial 
assistance,**** The United States Supreme Court has interpreted this 
statute to protect employees as well as students, though the application 
of the law appears to be limited to sex discrimination in the specific 
program receiving federal funds. 

The responsibility for policing sex discrimination in employment 
under Title IX falls to the Department of Education, which may in- 
stitute action to withhold federal funds from any program that engages 
in illegal sex discrimination. While the law is '"program specific** and 
limited to the program or part of a program in which sex discrimina- 
tion is found, the Court did appear to r oognize that a program can be 
"infected** by the discriminatory policies of an institution or the large 
environment, thus keeping open the door to a claim that system-wide 
discrimination had unduly influenced employment decision-making in 
the specific program,'^ 



13. Coble V. Hot Springs School Dist., 682 F.2d 721 (8th Cir. 1982). 

14. Schtrnhorst v. Independent School Dist. No. 710. 686 F.2d 637 (8th Cir, 1982), 

15. 20U.S.C. } 1681. 

16. North Haven Bd of Educ. v. Bell, 102 S. C(, 1912 (1982). 

17. Id, 
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A school board policy that denied credit toward seniority for service 
preceding a resignation was successfully challenged by a teacher who 
had been forced to resign due to pregnancy and was later reemployed 
by the school district. In affirming a decision of the New York State 
Division of Human Rights, the appellate court noted that the 
discriminatory practice was not the forced resignation policy that had 
been rescinded by the school board, but the computation method for 
seniority which disallowed all credit. The seniority computation 
scheme, by taking into account a forced resignation due to pregnancy, 
imposed a distinct burden on the teacher, imposing an unfavorable 
employment consequence attendant solely upon her pregnancy. The 
board\s seniority computation effectively revived a discriminatory 
policy and constituted a separate discriminatory act— loss of 
seniority,** 

2.1c Religion 

A nontenured South Dakota junior high school teacher successfully 
established a prima facie case of religious discrimination under Title 
VII when he pleaded (and testimony confirmed) that his unapproved 
participation in a religious festival led to his discharge. The teacher, a 
member of the worldwide Church of God, informed the district one 
month in advance of his desire to attend a seven-day religious 
ceremony in October, The board refused to approve the request, con- 
tending that it would set a bad precedent for other leaves. Such a ra- 
tionale was considered to evince the board^s lack of ^vlllingness to ac- 
commodate the teacher s genuine religious beliefs. In response to the 
hoard's claim that accommodations would have been an undue hard- 
ship causing disruption of the school curriculum, the court took note of 
the fact that the teacher had made extensive lesson plans for the period 
of his absence^ generating materials for use by students and detailed in- 
structions for the substitute teacher. Testimony by the substitute 
teacher, principal and other members of the school staff failed to 
substantiate the board's claim of hardship based on disruption. The 
federal court found in favor of the teacher, holding the discharge 
unlawful, awarding backpay from the date of discharge to the date of 
entry of judgment* less the plaintiffs interim earnings.'* 



18 Hoard of Educ. of Farmingdale v. New York SUte Dlv. of Human Rights, 451 
N Y..S.2d 700 (N.Y. m2). Bui see White v. Columbiis Bd. of Educ, 441 N.E.2d 303 
(Ohio Ct App. 19fl2) (no violation In failure to grant !«cnlorlty rights). Contra Northville 
Vuh SchooK V. Michigan Civil Rights Commn. 325 N.W.2d 497 (Mich. Ct. App. 1982). 

19 Wangsness v, Watertown School Dist. No. 14-4. 541 F. Supp. 332 (D.S.D. 1982). 
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2Jd Age 

In a memorandum opinion related to an action for wrongful 
discharge allegedly prohibited under the Age Discrimination in 
Employment Act of 1967 (ADEA),*^ a federal district court has ruled 
that the ADEA, as applied to a state's public schools, was a valid exer- 
cise of congressional power under the commerce clause and did not 
violate the tenth amendment.*^ In a decision upholding a regulation re- 
quiring mandatory retirement for school bus driven upon rea^jhing age 
65, a New York court ruled the retirement age provision authorized by 
the ADEA was a bona fide occupational qualification. 

2.1e Handicap 

The language of Title VI of the Civil Rights Act, Title IX of the 
Education Amendments of 1972 and section 504 of the Rehabilitation 
Act of 1973 is virtually identical.^ A comparison of the provisions of 
the three statutes has led a federal district court to the conclusion that a 
blind mathematics teacher, who alleges employment discrimination 
based solely upon her handicap, can maintain an action under the pro- 
visions of the Rehabilitation Act. The decision, which follows the 
reasoning of the United States Supreme Court in North Haven Board of 
Education v. Bell,*^ precluded summary judgment in favor of the 
school board*" 

2.2 SUBSTANTIVE CONSTITUTIONAL RIGHTS 

Allegations of a denial of free speech under the first amendment is 
the most frequent substantive constitutional claim pressed by a 
plaintiff-employee in cases involving an adverse employment decision. 
Often these claims depend upon a careful analysis of factual questions 
initially resolved at the trial court level and reviewable only under the 
appellate court's "clearly erroneous*' test. 

2*2a Speech 

Even if a probationary teacher could have been denied contract 
renewal by a school board for no reason, he or she may establish a 



20. 29U.S.C.|621. 

21. Kenny v. Board of Trustees of Valley Cty. School Dist.. 543 F. Supp. 1194 (D, 
Mont. 1982). 

22. SpoMto V. Ambtch. 453 N.Y.S.2d 149 (N.Y. Sup. Ct. 1982). 

23. Camp0re42U.S.C. $ 2000(d) ti'i<>i20U.S.C.$ 1681 0nd29U.S.C.} 794. 

24. 1028.0.1912(1982). 

25. Pittsbur|^Fed*nofTe»chmv. Unger. 546 F. Supp. 434 (W.D.Pt, 1982), 
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claim for reinstatement where it is established that the decision not to 
renew was made in retaliation for the exercise of a constitutional right 
to free speech. Initially, the burden is on the nonrenewed teacher to 
establish that his or her conduct was protected and that the exercise of 
free speech was a substantial or motivating factor in the adverse 
employment decision. If the teacher can establish this claim, then the 
board must show by a preponderance of evidence that it could have 
reached the nonrenewal decision absent consideration of the protected 
speech. 

In one federal district court decision, numerous allegations of denial 
of due process and discrimination were dismissed due to lack of 
evidence, but an evaluators recommendations not to renew a proba- 
tionary teacher introduced a material issue of fact as to whether the 
teacher had been denied renewal for conduct protected under the first 
amendment. The court considered the whole evaluation record, in- 
cluding evidence the teacher was not renewed for inflexibility and lack 
of fairness in dealing with students, and concluded thai the school 
hoard had established that the decision not to renew would have been 
the same despite the exercise of free speech.*^ 

When a position elimination led to a proposal that two nontenured 
teachers share the remaining position, the more senior of the two 
employees opposed the plan and filed a grievance and accepted the ad- 
ministrator's recommendation to employ the less senior employee for 
the remaining position. Although the filing of a grievance is constitu- 
tionally protected conduct under the first amendment, the nonrenewed 
teacher did not show that the grievance was a substantial or motivating 
factor in the nonrenewal decision. Consequently, a jury verdict for the 
teacher was overturned and her complaint dismissed with prejudice." 

In affirming a determination that a school board's nonrenewal of 
teaching contracts was predicated upon the employee's circulation of a 
letter critical of board spending practices, the Eleventh Circuit Court 
of Appeals recognized the employee's right to presumptive reinstate- 
ment after a showing that the board had been sustantially motivated 
by the constitutionally protected conduct in refusing to rehire." The 
court observed: 

When a person loses his job, it is at best disingenuous to say 
that money damages can suffice to make that person whole. 
The psychological benefits of work are ir/SiHgible, yet they are 



2fi. Sec Mt. Healthv City School Dist. v. Doyle, 429 U.S. 274 (1977). 
27. Dtrril«on v. Board of Educ. of City of St. Louis, 537 F. Supp. 347 (E.D. Mo. 
U)82). Sreabo McGee v. South Pemiscot School Dist., 545 F. Supp. 171 (E.D. Mo. 1982). 
2H. Renfnie V. Kirkpatrick, 549 F. Supp. 1368 (N.D. Ala. 1982). 
29 Allen V. Antauga Cty. Bd. of Educ. 685 F.2d 1302 (11th Cir. 1982). 
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real and cannot be ignored. Yet at the same time, there is a 
high probability that reinstatement will engender personal 
friction of one sort or another in almost every case in which a 
public employee is discharged for a constitutionally infirm 
reason. 

[W]e cannot allow actual or expected ill-feeling alone to 
Justify nonreinstatement.^^ 

A journalism teacher who was advisor to the school-sponsored paper 
was unsucessful in his claim that his nonrenewal was substantially pro- 
tected rights, specifically his refusal to submit articles to the school 
principal for prior review and approval. The teacher repeatedly re- 
fused to obey requests to submit proposed articles to the principal. In 
applying the Mt Healthy rationale to the balancing test of Pickering v. 
Board of Education^^^ the Ninth Circuit concluded that the former 
teacher s actions had substantially disrupted relations among students, 
other faculty and administrators, having a detrimental effect on 
intraschool harmony. Furthermore, the district court's evidentiary 
finding that the nonrenewal was not motivated by a desire to deny the 
free expression of the former teacher or his students was substantiated 
by evidence of the teacher's failure to follow school recordkeeping 
responsibilities and to require students to follow school rules and 
regulations relative to class attendance.^' 

In a controversy which arose out of an Alabama school board policy 
on prior approval of attempts to disseminate documents to teachers and 
hold special meetings on school grounds, the Fifth Circuit Court of Ap- 
peals upheld a district court determination that the prior approval 
^t^indards to be applied by administrators were imprecise and violated 
the right to free expression guaranteed by the first amendment. While 
the court emphasized that prior submission and approval is a valid 
regulatory requirement for a £>chool distribution policy, the court 
found that the policy as written and applied by school administrators 
failed to furnish suflFicient guidance to prohibit the unbridled discre- 
tion proscribed by the Constitution. The court found it particularly un- 
satisfactory that the policy lacked any procedure for prompt review of 
a school administrators decision denying distribution of documents or 
refusing permission for an individual to visit a school campus.^ 

In the aftermath of Givhan c. Western Line Consolidated School 
Districi^^ federal courts were compelled to recognize that private 



30. /d. at 1306. 

31. 391 U.S. 563(1968). 

32. NichoLtonv.BoardorEduc..682F.2d858(9thCir. 1982). 

33. Hall V. Board of School Comm'rs of Mobile Cty., 681 F.2d 965 (5th Cir. 1982) Srr 
afao Werner V. Middle Cty. Cent. School Dist., 454 N.Y.S.2d 116(N.Y. App. Div. 1982). 

34. 439U.S.410(1979). 
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criticisms of school policy may be protected under the free speech pro- 
vision of the first amendment* The Givhon case involved the 
nonrenewal of a teacher who was said to have a "hostile attitude** and 
who made ""petty and unreasonable demands** of her school principal. 
The United States Supreme Court recognized the teacher s right to 
criticize school policies in private meetings with the principal, but 
remanded for a determination as to whether the teacher would have 
been rehired but for her exercise of constitutionally protected free 
speech. The Fifth Circuit Court of Appeals has now affirmed a finding 
of the district court which held that the school district*s primary 
motivation in failing to renew Givhan was to rid itself of a vocal critic 
of district policies. The school district*s efforts to establish other 
grounds for Givhan*s nonretention, which included a belated conten- 
tion that Givhan was unwilling to administer tests and was peripheral- 
ly involved in a knife-shakedown incident with students, were rejected 
as afterthoughts or pretexts.** 

2.2b Association 

In another nonrenewal case, a director of vocational education 
alleged that his nonrenewal was based on his association with former 
members of the school board and on a letter he had written to the 
board. The right to freedom of association protected under the first 
amendment was recognized by the district court, but the court 
distinguished personal affinity from political expression of beliefs and 
held that a mere showing that the director was friends with former 
board members would not warrant Constitutional protection. As to the 
director s letter, it was established that the board members had voted 
against renewal of the director previous to receipt of his letter, thus the 
constUutionally protected exercise of free speech by the director was 
not a primary or motivating factor in nonrenewal by the board.** 

2.2c Religion 

In a case involving termination for negligence and persistent and 
willful violation of school laws, a tenured teacher sought to overturn 
the school board's dismissal decision by arguing a right to academic 
and religious freedom. An elementary school teacher had regularly 
undertaken religious exercises in his classroom, including Bible reading 
and audible prayer. Although state statutes permit a period of silent 
meditation, the Bible reading and extemporaneous prayer violated the 



V>. Avm V, Western Line Consol. School Dist.. 691 F.2d 766 (5th Cir. 1982). 
36, Burns v, Willis Indep. School Dixt.. 537 F. Supp. 801 (S.D. Tex. 1982). 
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first amendment's establishment clause and was not authorized by state 
law. The teachers refusal to comply with the superintendent's direc* 
tives to cease the religious exercises was held to be a valid cause for 
termination.^^ 



2.3 PROCEDURAL DUE PROCESS 

There is no constitutional right to procedural due process unless the 
person has been deprived of a property or liberty interest. In the con- 
text of public school employment, the employee must demonstrate that 
a genuine entitlement has been denied or that a stigma has so fore- 
closed other employment opportunities as to invoke the protections of 
due process. Once it is determined that a deprivation has occurred, the 
court must resolve the question of what dne process iS due the 
employee. Aspects of state as well as federal law must be applied to 
assess the alleged deprivation and the requisite elements of notice and 
hearing that must be granted. 

2*3a Property Interest 

A teacher-coach employed under a series of three two-year contracts 
was not entitled to a due process hearing when he was offered a one- 
year contract and no property entitlement to a two-year or continuinfr 
contract existed under applicable state statute. Furthermore, when the 
school board sought to terminate the employee during the term of his 
contract appropriate written notice was provided and the opportunity 
to defend was reasonable despite the board's denial of a second conti- 
nuance to the employee. (Discharge was appropriately predicated on 
several incidents in which the coach repeatedly threatened to kill col- 
leagues^ particularly the athletic director aC .lis school.)** 

A tenured teacher with an entitlement to due process under Illinois 
law was found not to meet the medical standard for teaching following 
a psychiatrist evaluation. The evaluation was compelled by the school 
superintendent after an investigation by the teacher s school principal 
led the principal to request the health examination. The teacher had 
complained that a student in his class sought to disrupt the class and 
turn other students against him. The principal requested that the 
teacher put his observations in a written memorandum, then used the 
memorandum as the basis for requesting the evaluation. 

37. Fink V. Board of Educ. of Warren Cty.. 442 A.2d 837 (Pa. Commw. Ct. 1982). 

38. White V. South Park Indep. School DUt.. 693 F.2d 1163 {5th Cir. 1982). 
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As a result of the evaluation, the teacher was told that dismissal 
would be recommended if he failed to request a leave of Absence. The 
teacher chose the leave, but later contended that he had been com- 
polled to leave his position and denied due process. The court held that 
no due process denial occurred when the teacher exercised the option of 
a leave rather than defend against a proper dismissal hearing,^^ 

In a wrongful discharge claim decided under West Virginia law, the 
principal was not limited to a recovery of lost wages for the term of the 
breached contract because the provisions of state statute grant a right 
to renewal and due process hearings tiefore contract termination of 
probationary employees, Mitigaiion of damages is applicable, 
howex er, whether another job is comparable to the original work con- 
tracted for or not/^ 

North Dakota provides due process hearing righcs to nontenured per- 
sonnel in a contract nonrenewal. A school district initially offered a 
modified contract at substantially lower salary to a teacher, and then 
withdrew the contract offer on the theory that the teacher failed to ac- 
cept. The teacher prevailed in her demand for a hearing before the 
board, asserting that the modified contract constituted a nonrenewal. 
However, the reviewing court concluded that the due process pro- 
cedures granted the ier^^her were sufficient to inform the teacher and 
avoid i.ny abu.se of di5icr^*tion by the board. 

In drternui ^hk ' ? Native intent to aid in interpreting the meaning 
of full-Unt teacher, an Illinois appellate court ruled that the status of a 
probiitio/ iry ^c<lcher is different from that of a substitute teacher who 
taught in he school district for one full year and the substitute teacher 
would not ^ entitled to the notice provisions of the school code/* Pro- 
hationaiy l^^acweri i'^ New Hampshire are not entitled, on due process 
grounds, to a statement of reasons for nonrenewal, nor were they en- 
titled to pel .onal notice of a school board agenda item relating to 
renewals, particularly where the collective bargaining agreement 
precluded pi.rsonal notice.*^ 

Under California law, a teacher reassignment from district high 
school to a middle school is valid if within the scope of the certificate 
under which th^^ teacher obtained tenure and would not require due 



39 Dusanrk v. Hannon, 677 F.2d 538 (7th Cir. 1M2). 

40 MaM)n Ctv. B.^ of Educ. v. State Supt. of SchooU, 295 S.E.2d 721 (W. V*. 1982). 
Sec also Br(K)k.s v*. Scli wl Bd. of Brevard Cty., 419 So. 2d 659 (Ra. Dist. Ct. App. 1982) 
(allowing interwt fr rn date contracted debt became due). 

41. QmrU^ v. McKenre Pub. School DUt.. 325 N.W.2d 662 (N.D. 1982). 

42 B(K)krr v. H'llsonville School Dist., 437 N.E.2d 937 (III. Ct. App. 1982). 

43 Brown v . Bedford School Bd., 448 A.2d 1375 (N.H. 1982). 
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process hearings/^ Under applicable Indiana statutes a teacher who 
taught under a supplemental services contract for more than 120 days 
during the school year was entitled to receive the same pay as a regular 
teacher and prior notice of nonrenewal of her contract/^ 

In a case from the District of Columbia, a dismissed teacher who 
established that the school board's action in terminating her violated 
statutory due process requirements was successful in obtaining a 
rehearing on the dismissed before the school board. However » the 
dismissed teacher could not claim reinstatement and backpay if she 
could have been discharged once accorded procedural due process. 

An employee*s contention that she was "demoted'* in a reassignment 
from counselor to classroom teacher was rejected by a Missouri court 
on the grounds that no change in salary resulted. While no due process 
denial could be advanced by the reassigned employee, the court did re- 
mand for further proceedings on the issue of whether the transfer was 
punishment for the exercise of free speech. 

2.3b Liberty Interest 

Demotion of a school principal to a position of teacher and football 
coach as not sufficiently stigmatizing nor violative of tenure law to 
create a denial of due process under Kentucky law. In the absence of 
tenure eligibility the demotion and later nonrenewal of the employee 
in consecutive years did not deprive him of a property right cognizable 
under federal law.*' 

A Missouri school board*s decision not to renew a nontenured prin- 
cipaFs contract did not deny any established "legitimate expectancy of 
continued employment" or create a stigma which would compel due 
process rights to a hearing where the former prinof;[^al had a combired 
total of twenty-seven years employment either as a teacher or princ pal 
in the district but who had not been employed five limtc within the 
district as principal. 

The Fifth Circuit Court of Appeals upheld the extension of a student 
dress code, which prohibited the wearing of a beard, to all employees 



44. MAlynn v. Morgan HIU Unified School Dl$t., 187 Cal, Rptr. 303 (Cal, Ct, App, 
1982), 

45. New Castle Commun. School Corp, v, Watters, 437 N,E,2d 1372 (ind, Ct, App, 
1982), 

46. District of Columbia V. Cray, 452 A, 2d 962 (D,C, Ct, App. 1982), fl/to District 
of Columbia v. Mooie» 453 A.2d 806 (D.C. Ct, App, 1982), 

47. ClanWlle v. Hickory Cty. Reorganized School Dist,. 637 S,W, 2d 328 (Mo, Ct, 
App. 1982). See aho Hood v, Alabama State Tenure Comm n, 418 So, 2d 131 (Ala, Ct, 
App. 1982) (transfer to petition outside area of certification). 

48. Board of Educ. of Bellevje v. Wothfuss, 639 S.W,2d 545 (Ky. 1982). 

49. Beal v. Board of fcduc,, 637 S.W.2d 309 (Mo, Ct. App, 1982), 
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of the system. While the board's policy would proscribe a constitu- 
tional liberty interest in choosing how to wear one's hair, the court held 
that the interest may be reasonably regulated. In this case, the applica- 
tion of the code could be justified as furthering the school board's 
reasonable interest in teaching hygiene, instilling discipline, asserting 
authority and uniformity and was, therefore, a valid regulation."^ 

2.3c Aspects of Notice 

A school board's decision not to reemploy a probationary teacher 
was held to be invalid where the board failed to follow required 
evaluation procedures specified under state statute law and state 
regulation. The applicable state regulation prohibited discharge for 
reasons having to do with a remediable incompetency that had not 
been called to the attention of the employee through evaluation. The 
Supreme Court of Appeals of West Virginia ordered reinstatement of 
the teacher based upon a denial of due process which resulted from a 
combination of actions attributable to the local board and the school 
principal who was charged with conducting personnel evaluations. 
Among the cumulative acts which were construed as denying due pro- 
cess and lacking in open and fair evaluation protocol were conflicting 
evaluations of the probationary teacher's Job performance. (The most 
negative evaluations came subsequent to the teacher" s criticisms of the 
principal's methods of monitoring classroom activity through un- 
announced listening over the public address system." 

A West Virginia school board's failure to follow the evaluation pro- 
cedures required by state board of education policy led to the rein- 
statement of a probationary teacher who was neither openly and 
honestly evaluated nor given a meaningful opportunity to improve per- 
formance. The record disclosed that classroom observations were 
limited and the teacher never received a conference on her teaching 
performance until after a nonrenewal recommendation had been sub- 
mitted to the board." 

Notice requirements in cases of nonrenewal vary from state to state, 
but generally require timely notice in advance of the following school 
year and a reasonably effort to inform the nonrenewed employee. In 
Georgia, notice must be served personally or by certified mail delivered 
to the last known address of the employee. Although a certified letter 
constituting notice was sent to the teacher, the wrong address was 
affixed. Despite this flaw, the Supreme Court of Georgia held notice 



50. Domlco V. B.pldes Parish School Bd.. 675 F.2d 100 (5th Cit. 1982). 

51. Wilt V. n.nig*n. 294 S.E.2d 189 (W. V«. 1982). 

52. Lipan v. Bo«nl of Educ. of Hancock. 295 S.E.2d 44 (W. Va. 1982). 
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sufficient because the diligence of the post office insured compliance 
with the law. Specifically, the erroneous add.-ess was corrected by a 
postal employee, the correct carrier attempted delivery and left notice 
of the attempted delivery." 

Substantial compliance with procedural and substantive provisions 
of the Arkansas dismissal statute was recognized by the Supreme Court 
of Arkansas in the nonrenewal of two district teacher-coaches. The 
coaches were given notive in 1979 of unsatisfactory performance 
related to their inability to field competitive football teams. In the 
absence of consistent improvement over a subsequent two-year period, 
the board gave notice it would consider nonrenewal, gave reasons for 
its action and held public hearings on the matter.^ 

Under statute law in Colorado the nontenured teacher is 
automatically reemployed for another annual contract period unless 
the school board gives written notice of nonrenewal on or before April 
15th of each year. Following the geherally accepted principle of strict 
statutory construction in matters of employment rights, the Colorado 
Supreme Court held that a probationary teacher was effectively 
renewed when the written notice was not received on or before April 
15th. The school district could not deny renewal on the basis that the 
procedure for providing written notice had been initiated prior to the 
15th or that the teacher had oral notice of the school board's vote not to 
renew on April 12th. In the absence of evidence that the teacher had 
sought to frustrate attempts to deliver written notice by avoiding 
receipt, the court held that written notice was not effective until 
received." 

Arkansas statute provides for automatic renewal of a teaching con« 
tract absent notice of nonrenewal. Substantial compliance with the 
notice of nonrenewal provisions was recognized by a federal court 
when oral notice of nonrenewal on the ground of declining enrollment 
was coupled with a letter from school administrators explaining that a 
computer error resulted in the issue of an erroneous contract for the up- 
coming school year. The court concluded that the letter constituted af- 
firmative action by the school district clearly informing the teacher she 
would not be reemployed under the terms of the erroneous contract.** 

Alabama statutes requiring that a probationary teacher be given 
notice of nonrenewal place the burden on local school boards to show 
that written notice was served. A local board attempted to deliver 



53. Andrews v. Howard. 291 S.E.2d 543 (Ca. 1962). 

54. Lamar School Diit. No. 39 v. Kinder, 642 S.W.2d 885 (Ark. 1982). 

55. School Dist. RE^llJ v. Norwood, 644 P.2d 13 (Colo. 1982). 

56. Gillespie v. Board of Educ. of North LitUe Rock. 692 F.2d 529 (8th Cir. 1982). 
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written notice before the end of school year deadline to a probationary 
teacher, but was unsvicccssful. The appellate court reposed to overturn 
a trial court's factual determination that there was sufficient testimony 
to establish that the teacher intentionally sougnt to tvoid delivery of 
the notice of nonrenewal." 

2.3d Aspects of Hearing 

Some states offer greater due process protection than would normal- 
ly be required under federal constitutional standards. In Iowa, the 
state administrative procedure act grants a right to a hearing in 
nonrenewals undertaken by a local board. However, such a hearing 
would not include an opportunity for the nonrenewed person to take 
depositions and receive delivery of taped board minutes." 

Oklahoma statute law requires that school boards grant notice and a 
hearing to probationary teachers who are not renewed. Due process in 
such cases has been further interpreted to require the local board to 
make findings of fact upon which the board's action is based so that a 
reviewing court may ascertain if the facts create a reasonable basis for 
the board's order.** 

Under Oregon statute law a school board may dismiss a proba- 
tionary teacher during the term of an annual contract for any cause the 
board may deem to be "in good faith." The dismissal must be preceded 
by written notice and an opportunity for a hearing. A probationary 
teacher who was dismissed and then granted a post-termination hear- 
ing by the school board alleged a denial of due process. While the 
teacher had a contractual property interest to serve a one-year term, 
the interest is subject to the school board's good faith decision to dismiss 
him. The Supreme Court of Oregon reviewed the school board's action 
and held there was no denial of due process. The court found that the 
dismissed teacher had received notice of the reasons for dismissal and 
an opportunity to be heard before the board prior to dismissal. After 
dismissal, he was given a formal hearing with representaHon by 
counsel and an opportunity to challenge witnesses, including the prin- 
cipal who sought his dismissal. Given the nature of the teacher's pro- 
pertv interest, these procedures were sufficient.** ... , 

An Ohio tenured school teacher, dismissed following school board 
adoption of a hearing officer's finding that substantial evidence 



.57. Su,llen«erck v. T.ll.deg. Cly. Bd. of Educ 4» So 2d 2 (AU 1M2). 

W. J«n« V. Loe« Hills Are. Educ. Agency. N^W.2d M3(lo>va 1M2)^ 

.50 ack.s<.n v. Independent School Dist. No. 16. 648 P.2d 26 iOVi* AWf) But»ee Gee 
^ Alabama Stale Tcn^e Commn. 419 So. 2d 227 (Ala. Civ. App. 1982) (failure to make 
written findinfcs of fact immaterial). 

60. Madd«« V. Clackamas Cly. School Dist.. 643 P.2d 1253 (Or. 1982). 
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justified charges of insubordination, sought to overturn dismissal on 
the due process ground that he was denied a meaningful hearing by the 
board. A three- judge federal district court reviewed state statutes grant- 
ing the teacher an option to have dismissal proceedings before an ad- 
ministrative referee or the local board, and found that procedural due 
process had been afforded through the teacher's election of a referee. 
The teacher's claim that constitutional due process should include a 
right to appear before the board and contest findings of the referee's 
report was denied after the court concluded that the teacher's property 
interest in his job was sufficiently protected by his appearance and op- 
portunity to contest before the neutral hearing officer.*' 

A teacher who received an unsatisfactory rating sought review and 
the right to be-hcard on a request to have the unsatisfactory rating ex- 
punged. The format for such a review was provided under regulatory 
standards and included the right of a petitioning teacher to make a 
statement and quesUon those presenHng evidence. The review was 
characterized by intemperate language by the petitioning teacher 
which led the hearing officer to terminate the proceedings following a 
morning session in which the teacher had described the superintendent 
as a "liar." In compelling another review proceeding, the appellate 
court held that the petitioning teacher had been denied due process 
when the hearing officer terminated the proceeding prior to the 
presentation of the teacher's rebuttal statement. The teacher's disrup- 
tive behavior was not a sufficient justification for the hearing officer's 
action, rather, the hearing officer was held to have abused discretion in 
terminating the proceedings." 

Under Colorado statute law, a hearing panel is constituted to review 
and make findings of fact relative to charges which would be grounds 
for teacher dismissal. A local board rejected the findings of one such 
panel and undertook to obtain responses to written interrogatories 
which were relied upon as a basis for dismissal of a tenured teacher. In 
review, the trial and appellate courts limited review to those 
documents and reports of the hearing panel, holding that the board's 
fact-finding was a coercive intrusion into the fact-finding role of the 
panel and thus violative of the Colorado statute law.** 

Sufficient grounds for dismissal was challenged by a tenured teacher 
convicted of driving under the influence of alcohol. The reviewing 
court concluded that the teacher was denied a fair hearing on the 
charge when the school board permitted a previous auto accident and a 



61. Jon« V. Morris. 541 F. Supp. 11 (S.D. Ohio IMl) a/fg. 102 S. Ct 1699 (1982). 

62. Swantoon v. Board of Educ.. 450 N.Y.S.2d 579 (N.Y. Sup. Ct 1982). 

63. Hudson v. Board of Educ. 655 P.2d 853 (Colo. Ct. App. 1982). 
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record of absenteeism to be considered at the dismisal hearing* Strip- 
ped of these latter allegations, neither of which were stated as charges 
in the written notice of offenses, the court concluded the record was in- 
sufficient to justify dismissal of the teacher,** 

Maine^s nonrenewal statute does not require the local board to give a 
cause for nonrenewal and confers no property right to continued 
employment for the probationary employee, despite a statutory amend- 
ment providing for a hearing and statement of reasons for nonrenewal 
upon request. The amendment did not create an implied **for cause*' re- 
quirement under state law, and could not be used by a nonrenewed pro- 
bationary teacher to claim a right to due process procedures that would 
obligate the school board to provide a hearing and carry the burden of 
proof to show good cause in a nonrenewal decision.^ 

A Pennsylvania school board's exclusion of expert testimony offered 
by employees demoted as a result of declining enrollment and 
economic conditions was held to be harmless error which did not deny 
due process of law. Although the employee's attorney was denied the 
opportunity to receive an answer as to whether the budget cut could be 
accomplished in some other fashion, he had elicited other responses 
from the witness which directly related to the validity of the board's 
decision to eliminate positions and demote employees. Therefore, the 
question would have only been cumulative in effect,** 

The right to notice and a hearing are fundamental due process rights 
guaranteed by the fourteenth amendment whenever a property right to 
continued employment is denied. However, timely grievance arbitra- 
tion under a collective bargaining agreement may be a valid alter- 
native to a board hearing in disputed due process cases* An employee 
charged with theft, unauthorized use of school property and insubor- 
dination was given notice of his alleged misconduct and represented by 
a union official at a preterm ination hearing before the school 
superintendent. Following the pretermination hearing he was advised 
that dismissal was recommended. He did not request a hearing before 
the board, but did grieve his discharge and ask for reinstatement. This 
proceeding met the requirements for a hearing, since an impartial ar- 
l)itrator prasided and granted the employee the right to present 
evidence and cross-examine witnesses.*^ 



64 Turk V. Franklin Sp. School Dlst.. 640 S.W.2d 218 (Tcnn. 1982). 
See Ptrkins v. Board of Dirs., 686 F.2d 49 (Ist Cir. 1982). 

66. Chwter Upland School Dist. v. Brown, 447 A.2d 1068 (Pa. Commw. Ct. 1982). See 
aiso Sto-Hox School Dlst. v. Horgan, 449 A.2d 796 (Pa. Commw. Ct. 1982) 
(diMingnishing due process in suspension and dismissal). 

67 Pedersen v. South Williamsport Area School Dist., 677 F.2d 312 (3d Cir. 1982). See 
aUn l.rvyn v. Ambach. 453 N.Y.S.2d 410 (N.Y. App. Dlv. 1982) (no error in hearing 
authority's disrcRard for mitigating testimony of teacher^s psychiatrist). 
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Extreme or unusual circumstances involving substantial disruption of 
the schoors educational program may justify immediate suspension of 
an employee without a pretermination hearing* In one such case, a Kan- 
sas teacher was alleged to have engaged in several instances of physical 
harassment and threats iO students. The school board suspended the 
teacher without pay midway through his annual contract, then under- 
took to investigate the allegations and provide a subsequent due process 
hearing to consider termination. The court rejected any absolute due 
process right to a hearing prior to suspension without pay, balanced the 
due process right involved against the state's interest in preserving the 
orderly and safe operation of schools and found no basis for concluding 
that an erroneous deprivation of due process had occurred.^ 



2.4 DISMISSAL AND DISCIPLINE 

The range of possible adverse employment decisions extends to many 
board actions in addition to dismissal. Demotion, denial of promotion 
or salary increment, reassignment, reprimand or transfer can be alter- 
natives to discipline of the public school employee where authorized by 
state law, In general, however, the board's authority is most often 
challenged where dismissal of the employee is ordered. 

2.4a Insubordination 

Dismissal for unprofessional conduct, violation of corporal punish- 
ment policy and insubordination was upheld in an Arizona case in 
which the teacher failed to respond to repeated administrative requests 
to report on an incident in which she struck an elementary school pupil 
under her supervision. In defense of the teacher, it was established that 
her failure to report the incident or submit a written report was based 
upon the advice of her union representative and her legal counsel. 
However, the appellate court limited its review to a determination of 
whether the board's decision could be supported by substantial 
evidence and sustained the board. ^ 

A tenured Colorado teacher was dismissed for neglect of duty and in- 
subordination based upon failure to maintain classroom discipline and 
conform to administrative directives, Evidence to support these allega- 
tions included a history of incidents in past school years and documen- 
tation of warnings by the principal to correct perceived deficiencies. 



68. Crane v. Mitchell Cty. Unified School Dist., 652 P.2d 205 (Kan. 1982), 

69. Fulton V. Dysart Unified School Dist., 651 P.2d 369 (Ariz. Ct. App. 1982), 
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The reviewing court held that prior warnings and the teacher s failure 
to conform thereto could properly be considered in an administrative 
hearing.'^ 

Facts giving rise to a dismissal for insubordination were reviewed in 
a Supreme Court of Mississippi decision upholding a board's termina- 
tion of a teaching contract. The record indicated that the teacher had 
repeatedly refused to sign an attachment to all district teaching con- 
tracts that had been proposed by the superintendent and approved by 
the board. After requesting on several occasions that the teacher sign 
the attachment, the superintendent wrote the teacher a letter telling 
her that if she did not sign within a given period of time he would 
recommend that she be dismissed for insubordination. The record 
disclosed other uncooperative behavior on the part of the teacher, but 
the high court concluded that even if the refusal to sign the attachment 
had been the sole reason for discharge it would have been sufficient.''* 

Following unsatisfactory ratings of classroom performance, an 
Arizona teacher was instructed to meet with the school principal on a 
daily basis for the purpose of reviewing lesson plans and upgrading pc. • 
formance. After sixteen meetings, the teacher refused to attend these 
sessions on the grounds that they were unproductive and designed 
merely as a scheme to support his dismissal. The school board's 
dismissal of the teacher on grounds of insubordination was upheld on 
the basis that his continuing refusal to attend the meetings was a willful 
disregard of a reasonable order*''* 



2*4b Unprofessional Conduct or Unfitness 

A teacher who admitted that he brandished a starter pistol in an at- 
tempt to gain control of a group of hostile students was discharged for 
incompetence and gross lack of good judgment by a Louisiana school 
board. The appellate state court affirmed, finding that there was 
substantial evidence supporting a rational basis for the decision to ter- 
minate the probationaiy teacher.''' 

A state board determination that a school principal's use of the term 
* ass holes * in refence to parents and supporters of a rival football team 
did not warrant a five-day suspension was affirmed when the court 
considered the totality of circumstances surrounding the incident.^* 



70 Dekoevend v. Board of Educ. of West End. 653 P.2d 743 (Colo. Ct. App. 1982). 

7K Sims V. Board of Trustees of Holly Springs, 414 So. 2d 431 (Mte. 1M2) Butiee 
Herod V. Board of Educ. of Hempstead, 456 N.Y.S.2d 84 (N.Y. App. Div. 1982) (substan- 
tial evidence neccssarv to support "groa insubordination" under the New lork law. 

72 SiKlin V. Kaventa Unified School Dlst.. 655 P.2d 353 (Ariz. Ct. App. 1982). 

73. Mvrc5 V. Orleans Parish School Bd. 423 So. 2d 1303 (La. Ct App. 1983). 

74 Board of Educ. of Howard Cty. v. McCrumb. 450 A.2d 919 (N.Y. Ct. App. 1982). 
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New York grants board statutory authority to the Commissioner of 
Education in terms of reviewing determinations of employee hearing 
panels. Although a hearing panel rejected testimony that a 
photography teacher had knowingly shown pornographic films to his 
students, the reviewing court affirmed the decision of the Commis- 
sioner to dismiss the teacher. The court found sufficient evidentiary 
support in the hearing panel record to justify the Commissioner s deci- 
sion and refused to overturn the dismissal on grounds it was arbitrary 
or capricious.^* 

A New York appellate court held that a school custodian, who had a 
long record of competent service, but whose continuing personality 
problems^ lack of cooperation with school teachers and other staff, and 
failure to heed instructions to temper his conduct, interfered with the 
schooPs harmonious operation so as to justify dismissal.^* 

A former tenured teacher*s claim for backpay and benefits, which 
was pressed by the administrator of her estate after her death, was 
denied on the ground that the teacher had been granted sick leave and 
a further leave of ribsence amounting to a period of two years and could 
be said to have abandoned her position in the district.^ 

A California appellate court has ruled that evidence of a large 
number of absences due to personal illness and illness of family 
members, together with complaints from three of sixteen substitute 
teachers that they received no lesson plans would not sustain an allega- 
tion of unfitness which would support the teacher*s discharge.''* 

2.4c Immorality 

Following repeated incidents of touching and stroking females in his 
fourth grade class, a Washington teacher was admonished and placed 
on probation during the following year. In that year parental com- 
plaints were investigated by the school principal. The teacher s inap- 
propriate physical contact with female students was found to have 
reoccurred regularly. Following discharge, the teacher sought ap- 
pellate review on the grounds that he had not been afforded a program 
to correct remediable deficiencies. In reviewing the statute requiring 
evaluation, notice and an opportunity to remediate, the court of ap- 
peals found the teacher's conduct to be inapplicable to the remediation 
statute. Only deficiencies in conduct which have an educational aspect 



75. Shurgin v. Ambach, 451 N.Y.S.2d 722 (N.Y. App. Div. 1982). 

76. Koch V. Wchiter Cent. School Dirt., 453 N.Y.S.2d 491 (N.Y. App. Div. 1982). 

77. Wert V. Board of Tnirtew of EggertsviUe, 453 N. Y.S.2d 51 1 (N.Y. App. Div. 1982) . 

78. San Dicgulto Union High School Dirt. v. Commission on Professional Competence, 
185 Gal. Rptr. 203 (Cal Ct. App. 1982). 
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or legitimate professional purpose such as classroom management, sub- 
ject matter, knowledge or handling of student discipline, would "be 
deemed remedial. The teacher's dismissal was affirmed.'* 

In contrast to the previous case, a termination of an assistant prin- 
cipal was reversed in a New Mexico case when the state board of educa- 
tion adopted the view that evidence of an adulterous affair and allega- 
tions of sexual harassment constituted "unsatisfactory work perfor- 
mance" which required an opportunity for the principal to be in- 
formed and correct the deficiencies involved. The state court of appeals 
affirmed, recognizing the broad discretionary authority vested in the 
state board to adopt policies on the evaluation of employees.*" 

A Missouri teacher's dismissal for immoral conduct was sustained 
after the board heard evidence that the male teacher had engaged in 
relationships and homosexual contacts with boys between the ages of 
thirteen and twenty-one. The issue on appeal was whether the perma- 
nent teacher's due process rights were infringed by the school board's 
decision to proceed with a hearing before criminal charges were re- 
solved. The teacher refused to appear to testify at his dismissal hearing 
due to the pendency of the criminal proceeding. The appellate court 
favorably weighed the strong interest the school board had in deter- 
mining whether the teacher was guilty of immoral conduct in con- 
cluding that there was no denial of due process." 

A Georgia school principal who was convicted of submitting false 
documents to the Internal Revenue Service was properiy dismissed 
from his position on the statutory ground of moral turpitude. Convic- 
tion of a crime as a basis for moral turpitude was upheld by the federal 
district court, notwithstanding the principal's contention that the 
statutory standard was vague in that conviction of a crime may be con- 
strued to exclude some criminal convictions as a basis for an adverse 
employment decision." 

A tenured professional employee who filed a report of excused absence 
due to illness was dismissed by the school board when later events 
establi.shed that she had misrepresented her reason for absence to attend 
a professional conference. Although the Pennsylvania Commission^ r of 
Education rejected good cause termination based on the ground of im- 
morality, the state appellate court reversed, upholding the authi rity of 
the board to determine what constitutes "immorality" upon considera- 
tion of community standards and sufficiency of evidence." 



7<i Poller V. Kalama Pub. School Dlst.. 644 P.2d 1229 (Wwh. Ct, App. 1982). 

80 Board of Educ. of Alamogordo v. Jennings. 651 P.2d 1037 (N.M. Ct. App. 1982). 

81. Lang v. Lee. 639 S.W.2d lU (Mo. Ct. App. 1982). 

82 LoRan v. Warren Cty. Bd. of Educ. 549 F. Supp. 145 (S.D. Ca. 1982) 

M. Bethel Park School DUl. v. Krall. 445 A.2d 1377 (Pa. Commw. Cl. 1982). 
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2»4d Incompetency 

A local school board's decision to terminate a tenured teacher was 
sustained by the Supreme Court of Minnesota on the basis that substan* 
tial evidence of unfitness to teach, particularly evidence of lack of stu- 
dent progress, was supported in the administrative hearing record. The 
teacher had served for nineteen consecutive years in the school district, 
but had received previous notices of teaching deficiencies, including 
lack of rapport with students^ poor communication with parents, 
failure to follow adopted school board lesson plans and irrational 
grading of students. Six classroom observations were undertaken over a 
five- month period and the teacher was regularly appraised of his defi- 
ciencies* In reviewing the entire record, the high court found that 
substantial evidence supported four major teaching deficiencies: (1) ex- 
cessive use of worksheets, (2) lack of rapport, (3) lack of appropriate 
student discipline, and (4) lack of student progress. The latter basis, 
lack of student progress, was specifically related to express statutory 
grounds for discharge under Minnesota law.^ 

A case from Illinois illustrates the dimensions of effective evaluation 
when applied to a dismissal for negligent failure to supervise and in- 
struct students. A tenured elementary school teacher was dismissed 
following parental complaints and classroom oServations that con- 
sistently confirmed her inability to maintain classroom order o"* ade- 
quately prepare for subject matter discussion. Following initial com- 
plaints by parents and negative evaluations by the school principal, the 
teacher was informed by the school board of her specific deficiencies in 
teaching performance and provided with opportunities during the en- 
suing school year to improve. In the second year she was periodically 
observed by the principal and three other faculty members, all of 
whom evaluated the teacher's understanding of the subject matter and 
control over students as unsatisfactory. Sixty- four days of remediation 
were permitted, but no correction of deficiencies was noted by 
observers. 

In affirming dismissal, the appellate court noted that the teacher s 
deficiencies were of long standing and represented fundamental 
teaching inadequacies. The notice provided was appropriate and the 
period of remediation was reasonable for correction of the deficiencies. 
The court's reliance on classroom observation reports completed by 
teachers and principal illustrates the considerable weight courts give to 
the evidentiary value of these records.** 



84. Whtlcy V. Anokt-Hcnnepin Indep. School Dist.. 325 N.W.2d 128 (Minn. 1982). 

85. Community Unit School Dlst. v. Mtclin. 435 N.E.2d 845 (111. 1982). 
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The Supreme Court of Iowa reversed a decision affirming dismissal 
of a teacher for failure to maintain a competitive wrestling program 
and lack of rapport with student athletes. Two evaluations, one of 
which rated the wrestling coach's performance as unsatisfactory on 
only two of forty- nine categories and a second which rated the coach as 
unsatisfactory in nine of the forty- nine categories served as part of the 
evidentiary record justifying dismissal. The court took note that the 
second evaluation was completed immediately after the evaluator met 
with disgruntled parents concerned with the wrestling program. No 
parent or student appeared at the dismissal hearing to corroborate 
complaints concerning the program, and the court considered signifi- 
cant the fact that the coach was not given an opportunity to remedy 
alleged deficiencies, nor were the deficiencies stated with sufficient 
specificity to inform the coach or the board of the factual basis for 
dismissal. A review of the record, including the testimony of students 
and parents who supported the coach, led the court to conclude that 
the charges lacked sufficient documentation to sustain the board's 
determination that dismissal was supported by a preponderance of the 
evidence. 

Lack of strict compliance with New Jersey statute law requiring 
classroom evaluations would not bar a school board from considering 
other factors relevant to teaching competency in determining to 
nonrenew a nontenured teacher. In affirming the nonrenewal, the 
local board's right to base its employment decision on a broad base of 
input from a variety of people, including students, parents and 
members of the public as well as a board member whose child was in- 
structed by the teacher was sustained.'' 

2.5 REDUCTION-IN-FORCE AND ABOLITION OF POSITION 

The principal legal challenges to school board layoffs based upon 
reduction- in-force continue to be related to the necessity for "riffing"' 
and the selection of the employee to be "riffed." Courts appear willing 
to grant considerable discretion to local boards relative to the iden- 
tification of the position or positions to be eliminated and remain 
somewhat more flexible when applying standards of due process in 
* rif f ' situations as opposed to dismissal for cause. 



86. Munj?ervJesupCommun. School Dlft., 325 N.W. 2d 377 (Iowa 1982). 

87. Dore V. Bcdminster Twp. Bd. of Educ..449 A.2d547(N.J. Super. 1982). 



ERJC 26 



Employees I 55 



2.5a Necessity for Reduction*in-Force 

The Supreme Court Judicial Court of Maine grants substantial 
discretion to local school boards in determining when changes in local 
conditions "warrant the elimination of the teaching position."" When 
a school board voted to limit its budget for the academic year so that 
local tax effort would not be increased by more than two mills, two 
teaching positions had to be eliminated. The state's high court held 
that a school board decision to save money and conserve scarce educa- 
tional resources by eliminating teaching positions did constitute a 
change warranting reduction-in- force (RIF) and only the board's exef- 
cise of that authority in bad faith for reasons unrelated to the best in- 
terests of education in the district would justify reversing the board's 
determination.^ 

A Minnesota school board's decision to place a full-time tenured 
teacher on unrequested leave of absence without pay was overturned 
on the grounds that the ooard failed to make specific findings of fact to 
justify alleged declines in enrollment and financial exigency.*® 

In interpreting the literal meaning of a collective bargaining agree- 
ment which provided that reductions in force could be compelled by a 
substantial reduction in student membership or financial resources, a 
Michigan appellate court held that "financial resources" meant all 
assets of the district and not just a projected $1,427,000 deficit based 
solely on projected revenues which fell short of potential operating ex- 
penses. In failing to consider the projected estimate of fund equity 
($875,000) remaining at the end of the current fiscal year, the board 
had improperly construed the district's financial resources in invoking 
a layof f 

2.5b Elimination of Position 

Ordinarily, the bona fide elimination of a position is sufficient cause 
for termination of an employment contract. In a Kansas cast, the 
school board discontinued a cooperative special education program 
and formed a new interlocal cooperative to provide special education 
services. In holding that the dissolution of the old cooperative and for- 
mation of a new administrative entity to provide special education ser- 
vices constituted good cause for nonrenewal of a tenured teacher's con- 
tract, the Supreme Court of Kansas was unwilling to infer bad faith or 



88. SOMrRcv.STArf 161.5. 

89. Paradisv.SchootAdmln.Dist..446A.2d46(Me. 1982). 

90. Herfindahlv. Independent School Dist. No. 126. 325 N.W. 2d 36 (Minn. 1982). 

91. Port Huron Area School Dist. v. Port Huron Educ. A»'n. 327 N.W.2d 413 (Mich. 
Ct.App. 1982). 



27 



56 / Yearbook of School Law 19S3 



arbitrary action on the part of the school district despite the dissenting 
opinion of one justice that the teacher had been singled out from 
among fifteen teachers for nonrenewal. •* 

Following the decision of two local districts to discontinue their par- 
ticipation in an educational cooperative, four tenured teachers assigned 
to the cooperative were suspended. Under New York statute law the 
four tenured teachers claimed that they should be considered 
employees of the school districts which took over the operations 
originally provided under contract with the cooperative and be 
g. anted tenure rights consistent with the tenure rights they maintained 
in the cooperative program. The New York appellate court, reviewing 
the statutory meaning for the first time, concluded that those teachers 
who were employed by the cooperative in programs taken over by the 
local districts were entitled to the benefits conveyed by the statute and 
could claim a right to be considered for newly-created local district 
positions based on consideration of their tenure in the cooperative.'^ 

Declining enrollment and lack of sufficient funds served as the basis 
for a school board's transfer of assistant principals to teaching positions 
within a Washington school district. The board's policy effectively 
eilmin&ted vice-principal positions in elementary schools, but a posi- 
tion of head teacher was created in five of the twelve affected schools in 
response to administrative concern. Only one of the transferred vice- 
principals was chosen to fill a head teacher position. 

The transferred employees alleged that the school board was ar- 
bitrary and capricious in selecting the elementary school vice-principal 
position as the position to be eliminated and in the board^s failure to 
giv^ preferential consideration for head teaching positions to the 
transferred vice-principals. The Supreme Court of Washington ap- 
proved the consolidation of roles and the reassignment to teaching posi- 
tions as within the broad discretionary powers of a school board in pro- 
\iding for the districts educational goals and program continuity. 
Reclassification and consolidation of position was viewed as central to 
the board s authority to respond to budget deficits. Once reclassifica- 
tion to a head teaching position had occurred, the board was required 
by law to fill the positions with the most senior teacher*** 



92 Sells V. Unified School Dist. No. 429, 644 P.2d 379 (Km. 1982). See abo NEA- 
Vailtv Center v. Unified School Dlst. No. 262. 644 P.2d 381 (Kan. 1982). 
9,1.' Acinapuro v. Board of Co-Opcrative Educ. Scrvj., 455 N.Y.S.2d 275 (N.Y. Sup. 
1982) 

'94 Wiiliamsv. Seattle School Dlst. No. 1, 643 P,2d426 (Wash. 1982) . S«€ ofa) Stafford 
\. Board of Educ..642S.W.2d596(Ky. 1982) (transfer void where board failed to Include 
rcc-ommendation required by statute of superintendent in official minutes). 
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California law permits the layoff of tenured professional employees 
when "a particular kind of service is to be reduced or discontinued"*' 
however some ambiguity surrounds the meaning of "particular kind of 
service/* In interpreting the meaning of the statutory language, 
California courts considered a case in which the local board sought to 
eliminate eleven kindergarten through sixth grade classes to effectuate 
reduction in program. The teachers whose positions were eliminated 
argued that no service could be reduced which was not capable of 
elimination under state law. The court held otherwise, granting school 
board's the discretion to reduce services in state mandat^ programs 
provided that the reductions did not result in the elimination of services 
required under California law.*^ 

Two school principals sought to chaHenge an Ohio school board's 
decision to tramfetthem to positions as assistant high school principals 
under a reduction-in-force compelled by declining enrollment. A 
federal district court denied a preliminary injunction and dismissed the 
complaint, holding that plaintiffs had not shown evidence i ir- 
reparable harm Justifying injunctive relief nor had they established 
federal question Jurisdiction in claiming a denial of due process atten- 
dance to their transfers. The principals had sought to establish an ex- 
pectancy of employment to their positions compelling procedural due 
process before ''riffing.** The district court disagreed, recognizing that 
Ohio's reduction*in-forc6 statute, as interpreted by the state courts, 
provides no due process and operates to negate any claim of entitle- 
ment to continued employment where staff reductions are necessitated 
by enrollment declines.^ 

Under South Dakota law, a continuing contract teacher dismissed 
for cause would be granted a right to notice and hearing. In construct- 
ing its RIF policy, a school board incorporated the due process 
elements of the statute but failed to grant hearings to dismissed 
teachers on the grounds that the statutory right to a hearing was inap- 
plicable when discharge was solely for economic reasons. The Supreme 
Court of South Dakota rejected this argument, holding that once the 
board adopted a policy granting hearings on staff reductions of con- 
tinuing contract teachers the board must follow the policy. 

2.5c Selection of Employee 

The Supreme Court of Pennsylvania reviewed the suspensions of two 
teachers whose positions w*ere eliminated due to a decrease in student 



95. Cal. educ. Code } 44955 (West). 

96. California TMchm* Ajin v. Board of Trustees of Coleta Union School Dist., 182 
C«l. Rptr. 754 (Cal. Ct. App. 1982). 

97. Lacy v. Dayton Bd. of Educ, 550 F. Supp. 835 (S.D. Ohio 1982). 

98. Ward v. Viborg School Dist. No. OO-S, 319 N.W.2d 502 (S.D. 1982). 
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enrollment in the district. Under a system that has since been 
legislatively repealed,** professional employees could be suspended by 
weighing seniority and employee ratings in a formula which added a 
point to each employee's unweighted efficiency rating for each year of 
service in the school district. A "substantial difference" in unweighted 
efficiency ratings between employees would justify weighing the 
employee's rating by years of service to determine the employee to be 
"riffed." Under the Pennsylvania law, if no "substantial difference" in 
employment ratings was found, years of service alone would be deter- 
minative of which employee to "rif ." In the case of one teacher the high 
court sustained a hearing officer's finding of fact, based upon credible 
testimony, that for purposes of reduction-in-force a difference of six- 
teen points out of a possible 160 points would constitute a substantial 
difference, and reinstated the teacher who had been "riffed" following 
the district superintsndent's determination that eight points were suffi- 
cient to constitute a substantial difference. The second teacher was also 
reinstated after the court determined no anecdotal records nor 
classroom observations were part of the rating procedure and held, as a 
matter of law, that efficiency ratings which are unsupported by anec- 
dotal records violated the regulations established for use of rating set 
by the State Department of Public Instruction. '*> 

In a case that focuses on a school board's previous bad faith relative 
to racially discriminatory hiring practices, the Boston School Commit- 
tee was under a court order to desegregate but was experiencing a 
financial crisis. Layoffs were compelled, but the school committee 
faced conflicting obligations: layoffs based on collective bargaining 
agreements emphasized seniority, which if followed would violate 
court-ordered desegregation orders to maintain the then current 
percentage of black faculty and staff. The school committee decided to 
conduct layoffs so as to maintain the percentage of black faculty, and 
was ordered by the federal court to conduct administrative layoffs on 
the same basis. 

The teacher's union challenged the layoff policy, arguing that since 
the initial desegregation objective had been accomplished the federal 
courts had no jurisdiction to interfere and asserting that the preference 
in layoffs for black faculty constituted a forbidden racial preference. 
The First Circuit Court of Appeals gave strict scrutiny to the layoff 
policy favoring recently hired black teachers and administrators and 
found that a compelling need for remediation to end a previous history 
of racial discrimination justified the policy. The policy was held to be 



m) SeePs Stat Ann tit. 24. } ll-1125(b) (repealed 1979). 
icio. CarnuKlyv.BoardofDIrs. of Riverside. 453A.2d965(P.. 1982). 
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reasonably necessary to safeguard the achievement of desegregation 
realized in the preceding seven-year period. Finally, the court con- 
tinued to exercise jurisdiction over desegregation policies of the school 
district, but noted that this was not a case in which a judicial formula 
had been imposed upon a resistant school board; rather, the court had 
substantially affirmed the policy on layoffs which the school committee 
had adopted. The court was not intrusive in the affain of the local 
board largely becatise the board's interest in remedying constitutional 
violations was consistent with past court orders and adopted board 
policies to cure the effects of a formerly segregated system.'^' 

As a result of both a reduction and discontinuance of services, a 
California school district gave notice that the services of selected per- 
manent teachers .would not be required in the district during the ensu- 
ing school year. The teacher union argued that the district had the 
burden in layoff proceedings to establish a need to retain junior ad- 
ministrators in preference to a senior union employee with an ad- 
ministrative credential. The court held otherwise, recognizing that the 
school district must have the discretion to select its administrative per- 
sonnel to meet specific board needs and ruling that the classroom 
teacher could not obtain an administrative position solely because the 
administrator's position on a teacher seniority list was junior to that of 
the teacher.**^ 

2.5d Realignment 

While a school board has broad authority to create teaching posi- 
tions and arrange teaching assignments, realignments that are designed 
to avoid the existence of a position which could be filled by an 
honorably discharged tenured teacher may be deemed arbitrary and 
capricious. The board refused reinstatement because the teacher was 
not qualified to teach one course in journalism required by the re- 
defined position. However, another faculty member, whose teaching 
position was exclusively comprised of English courses* was competent 
to teach journalism. The court regarded the simple transposition of one 
class in English for one class in journalism as sufficient to continue the 
discharged faculty members employment, and prohibited the district 
from implementing the realignment when it appeared clear that the 
courses could easily have been interchanged among existing faculty 
without jeopardizing any tenured teacher s rights. 



101. MorRanv.O*Bryant.e87F.2d510(lstClr. 1982). 

102. PaIos Venks Faculty Att*n v. Governing Bd.. 183 CaL Rptr. 196 (Gal. Gt. App. 

1982). 

103. Peten V, Boardof Educ. of Rantoul Twp.» 435 N.E.2d814 (111. Ct. App, 1982). 
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In construing statutory provisions stipulating that seniority of service 
should guide the preference of the school board in reductions*in-force 
based on declining enrollment, the Supreme Court of Ohio has held 
that the statutory condition does not apply when a decline in enroll- 
ment within a particular course of study necessitates the transfer of a 
more senior teacher from that field* No decline in the actual number of 
teachers resulted when a senior teacher in an occupational education 
program was transferred to a position as a study hall teacher due to 
declines in the occupational program^s student enrollment* The 
teacher's reliance on the statute to compel reassignment of a less senior 
teacher was misplaced. 

In interpreting Pennsylvania law, a school board could not be com- 
pelled to realign staff so as to permit retention of a teacher with multi* 
pie certification. The Commonwealth Court took the position that the 
district had properly considered the educational impact and prac* 
ticability of such a realignment in determining not to retain the teacher 
with multiple certification. 

A provocative dicta with implications for bumping rights was of* 
fered by an Illinois appellate court in the course of denying a teacher s 
request for injunctive relief* The teacher was bumped in accordance 
with terms of a collective bargaining agreement when another more 
senior teacher's position was eliminated and the senior teacher chose 
the particular teacher s assignment* The teacher suffered no salary loss 
or loss of seniority rights in a reassignment to another school ten miles 
more distant from her home, thus the absence of irreparable harm led 
to denial of injunctive relief* However, the court observed that the 
bargaining agreement gave senior teachers the right to choose their 
particular assignments upon the elimination of their positions and 
noted that such a contract provision might unlawfully restrict the 
school board*s statutory authority to transfer teachers**** 

2.5e Call-Back Rights 

Under Minnesota statute law, a formerly full-time teacher is not con- 
sidered fully reinstated upon being given a part-time position* After be- 
ing placed on unrequested leave of absence, the male physical educa- 
tion teacher accepted a part-time position in the district. When a 
part-time position instructing girls* physical education became 
available, the school district denied the position to the p^-time male 



104. Bohmann v. Board of Educ. of West Clermont, 443 N.E.2d 176 (Ohio 1983). 
ia5. Godfrey v. Penns Valley Area School Diit., 449 A.2d 765 (Pa. Commw. Ct. 1982). 
106. WilfonR V. Collinsville Commun. Unit School Dist., 438 N.E.2d 225 (111. Ct. App. 
1982). 
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teacher who possessed appropriate certification and seniority. The 
Supreme Court of Minnesota ruled that the legislature's intended 
meaning of "reinstate" meant that a school district must make positions 
comparable in size to the positions lost available to teachers on unre- 
quested leaves of absence due to reduction-in-force. 

In an action requesting mandamus to compel rehiring, a California 
appeals court required reconsideration of a boards employment deci- 
sion when a laid-off teacher^s preferential reemployment rights were 
violated. The appellate court found that the boardTs decision not to 
hire the more senior teacher was predicated on insufficient teaching ex- 
perience at the middle school level and on insufficient academic 
preparation in phyrical science. While the latter consideration was a 
permissible qualification for the exercise of board discretion in rehir- 
ing, the imposition of prior teaching experience at the middle school 
level was not previously a prerequisite for hiring at the middle school 
level, violating a California recall provision which stipulated that the 
board could impose no requirement which was not imposed upon other 
employees who were continued in service*'^ 

Because of declining enrollment, a Minnesota school board 
eliminated four secondary school principal positions and demoted the 
employees to assistant principals* Following board adopted rules, each 
principal was demoted in inverse order of employment as principals. 
On appeal of the board's determination the Minnesota Supreme Court 
held that the statute on employee discontinuance and preference for 
rehire should be governed by years of employment in the district as a 
teacher in any capacity. 



2.6 CONTRACTUAL DISPUTES 



2*6a Board Policies and Contract Stipulations 

Under Illinois law, a tenured teacher is not required to accept an of- 
fer of a new contract, nor is the teacher impliedly considered to have 
accepted a new contract solely because he or she continues teaching 
duties* Under the school board's authority to make employment 
agreements, a local board prepared a contract which provided for 



107. Walter v. Indqiendent School Ditt. 457, 323 N.W.2d 37 (Minn. 1962). See abo 
Walter v. Board of Educ. of Quincy, 442 N.E.2d 870 (111. 1962) (suspended teacher's 
statutory right to have tenured to him or her any new petition for which qualified) . 

106. Martin v.Kentfleld School Dist., 184 Ctl.Rptr. 566 (Cal.Ct. App. 1982). 

109. McManusv. Independent School Dist., 321 N.W.2d891 (Minn. 1982). 



33 



62 / Yearbook of School Law 1983 

liquidated damages in the event of an unexpected resignation. While 
the board's authority was sustained, the csourt held that a tenured 
teacher could not be bound by the liquidated damages provision 
because he had not consented to the contract modification and was 
considered to be continued under the terms of his contract for the 
previous year."" 

A Mississippi school board's adoption of salary supplements to create 
incentives for teachers was held permissible and was not modified by 
court order since it was established that district teachers had 
knowledge of the computations to be used for granting incentive pay 
and there was no evidence of mutual mistake, fraud or illegality when 
the teachers initially entered into the contract of employment.'" 

A contract provision that denied seniority credit for substitute ser- 
vice was upheld under New York law when the petitioning teachers 
failed to establish that the provision was manifestly contrary to public 
policy."* 

A Connecticut teacher charged that the school board had dismissed 
her without cause and, alternately, had breached the leave agreement 
of her employment contract. In reliance on the agreement the tenured 
teacher had taken a sabbatical in which she took courses in library 
science. When she returned to school, a dispute over her assignment 
resulted when she was offered a position as a librarian or science 
teacher at schools other than the school at which she was originally 
employed. The Supreme Court of Connecticut upheld a jury verdict 
awarding the teacher $124,180 in damages, under the breach of con- 
tract claim, but refused to enjoin the board's dismissal of the teacher,"' 

A contract may be considered breached when one part acts 
imilaterally to change a material element of the original agreement. 
Under a negotiated agreement, the school district agreed to a salary 
schedule for a school year beginning August 23 and continuing for 180 
days. Following the negotiations, the school board unilaterally altered 
the starting date of the school year. The change resulted in the loss of 
five working days and reduced teachers' salaries under a salary com- 
putation formula devised by the board. Although authorized by law to 
change the starting date of the school year, that authority would not 
enat le the board to avoid liability for contract breach where the con- 
tract terms were clear and unambiguous. The appellate court con- 
curred with the trial court's judgment that the board's unilateral act 



no. Arduini V. Board of Educ. of PontUc.441 N.E.2d73(Ill. 1982). 

111. Weatherfordv. Martin. 418 So. 2d 777 (Miss. 1982). 

112. Wiener v. Board of Educ. of East Ramapo. 455 N.Y.S.2d 828 (N.Y. App. Div. 

liW2). 

ll."). CahilU. Board of Educ. of City of Stanford. 444 A.2d 907 (Conn. 1982). 
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of changing the starting date had effectively denied compensation 
under the terms of the negotiated agreement and the board was liable 
for the salary losses plus interest.''^ 

In a similar case from Illinois, a board of education was held to have 
exceeded its discretionary authority in adding an uncompensated work 
day to make up for Hostage Day, a legal holiday declared by the Presi- 
dent of the United States. Although Illinois law grants substantial 
discretion to the local board in setting the school calendar, the state 
legislature had reduced the mandatory minimum number of school 
days to allow for the Hostage Day holiday. The Illinois appellate court 
ruled that teachers were entitled to an additional day's compensation 
for working a day added by the board to make up for the legal 
holiday. 

De facto dismissal was recognized by an Oregon appeals court after a 
determination that the tenured teacher's resignation was never former- 
ly accepted prior to the time it was effectively withdrawn by the 
teacher* The board's belated acceptance of the teachers resignation 
and refusal to allow the teacher to continue in employment was a 
dismissal which came within the Jurisdiction of administrative agency 
review.*** 

The contract of employment between a teacher and the local 
Georgia school board stipulated that the employee could not resign 
without the local board's consent and added that resignation without 
board consent would authorize the local board to recommend a year's 
suspension of certificate. The local board refused to accept the 
teacher's resignation, sought to hold a hearing, dismiss the teacher for 
immorality and recommend revocation of certification. On appeal, the 
teacher invoked the contract provisions which limited the board to 
recommend suspension for a year due to wrongful termination of con- 
tract. The state board's decision sustaining the teacher's position was 
affirmed on appeal and the appellate court directed that the local 
board must confine its action to proration of salary for the period 
served prior to the resignation, recommendation of the one- year 
suspension of certificate, and a letter of reprimand to be placed in the 
teacher's penonnel file.'*^ 

A Colorado elementary school principal who was not renewed based 
upon unsatisfactory performance evaluations contended that he was 
transferred to a position as a classroom teacher rather than demoted. 



114. Monroe Cty. Commun. School v. Frohllgcr, 434 N.E.2d93{IIl. Ct. App. 1982). 
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The district had offered the former administrator a contract as a 
classroom teacher, but he sued for damages and reinstatement under 
provisions of an agreement between administrators and the school 
district which stipulated that the district must give reasons for the 
transfer of an administrator. The court found that the agreement did 
not apply to the former principal, holding that his demotion to a 
teaching position was not encompassed by a contract provision for 
notice and reasons in a transfer from one administrative position to 
another, 

Where a collective bargaining agreement precludes sick leave and 
maternity leave from being counted towards seniority, a teacher may 
not rely on inaccurate statements by her principal that he did not think 
there would be a problem with seniority. The Massachusetts teacher 
was not renewed due to declining enrollment and lack of seniority 
following her maternity leave, and the court refused relief, pointing 
out that the written contract governed the matter, and the principars 
comments were not authorized by the school board."* 

A teacher who was granted leave and left employment in January 
due to medical reasons was requested to produce documentation of 
satisfactory mental health by the following August. The teacher^s 
failure to respond to this request resulted in a board resolution treating 
that failure as a resignation. When the teacher appealed, post* 
termination hearings were held and dismissal was justified upon sub- 
mission of unsatisfactory performance ratings, testimony detailing lack 
of classroom control and failure to follow school rules. The Penn- 
sylvania Commonwealth Court held that the post-termination pro- 
cedure sufficient to insure adequate due process and ruled that the 
teacher s contract was effectively terminated by mutual consent when 
the teacher made no effort to contact the school and preserve the 
employment relationship,^" 

2.6h Administrative Regulations and Statutory Provisions 

Under the terms of a Michigan collective bargaining agreement, a 
teacher could take a leave of absence but failure to notify the school 
district office of an intent to return would be considered a voluntary 
resignation. Under provisions of the state law, however, a tenured 
teacher could not be denied continuing tenure solely by taking a leave 
of absence, nor could termination of a tenured teacher take place 
without mutual consent. The school district sought to terminate a 
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tenured teacher on leave of absence when the teacher failed to notify 
the board of her intention to return within a contractually established 
deadline. The appellate court took note of the fact that the district 
failed to advise her of the contractual requirement to notify the board 
of an intent to return and concluded that the teacher^s effort to im- 
mediately notify the board of that intention once she received notice 
that the statutory deadline had passed was evidence that the teacher 
did not consent to termination and had not in fact resigned her tenured 
position."* 

A full-time teacher within the meaning of the Arkansas statutes can- 
not be denied the minimum salary due to teachers because of a written 
contract for a lesser amount. 

In interpretfng statutory provisions for sabbatical leaves which per- 
mit one leave after seven years of service, a Pennsylvania appellate 
court ruled that a prior leave may not be counted towards the next en- 
suing sabbatical because computation of service required under statute 
begins only when the prior leave is completed.'^ 

An Illinois administrative aide returning from sabbatical leave was 
not entitled to the same position he left under the provisions of a statute 
providing that a teacher, principal or superintendent shall be returned 
to a position equivalent to that formerly occupied . 

An Indiana school principal who sought mandamus to compel 
reinstatement to a position abolished due to declining enrollment was 
successful in establishing that the board's failure to provide tiirely 
notice was a breach of the employment contract and applicable state 
statute law, but mandamus was denied where a remedy compensating 
in monetary damages for the breach of contract was available. 

A county school superintendent's nomination of his wife, a teacher, 
to a position in the school district's central administration was held 
violative of the West Virginia antinepotism law.*^ 

In response to a request for a declaratory judgment subsequent to a 
report of suspected child abuse filed against a school teacher, a Penn- 
sylvania court has ruled that public school teachers are not subject to 
the regulations or provisions of the Pennsylvania Child Protective Ser- 
vices Law.**^ 
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2.7 TENURE 

2.7« Probationary Period 

A New York court ruled that a teacher had fulfilled the necessary 
three-year probationary period for award of tenure despite employment 
as a regular substitute and time lost due to revocation of license for a 
three-month period from June 30 to August 9, 1979. Unique to the ques- 
tion of credit for substitute service was the fact that the teacher had per- 
formed the same duties in her substitute role as when serving as a proba- 
tionary teacher.'** 

New York law permits a teacher to receive tenure-earning credit dur- 
ing the probationary period for satisfactory service as a regular 
substitute. However, a probationary teacher who sought credit for one 
and one-half years of prior substitute service was required to serve the 
full three- year period of full-time probationary status when it was deter- 
mined that his substitute service as a teacher of secondary science was 
undisputedly unsatisfactory.'*" 

Under the New Jersey statute, tenure rights are not available to 
substitute teachers, but would include teaching staff members who 
work in positions requiring certification, possess the appropriate cer- 
tification and have served the requisite probationary period. In a New 
Jersey Supreme Court ruling, remedial and supplemental teachers hired 
at an hourly wage to provide special education services for local school 
di.stricts were qualified for tenure. Specifically overruling a previous 
decision which excluded Title I teachers from the application of the 
tenurelaw if their contract specified "temporary employment" the court 
ruled that a contractual provision could not be interpreted to waive a 
grant of tenure governed by statute rather than contract.*" 

In determining that a teacher had not met the statutory mandate of 
"two consecutive years of employment" in a school district, the Supreme 
Court of Kansas ruled that a gap of one month in which the uncertainty 
of federal funding had delayed a probationary teacher's employment 
defeated her claim to tenure. Although the teacher had begun employ- 
ment the previous year, she was not rehired for a second year until late 
September of a school year which began in August. This one month gap 



1 2«. Paval V. Board of Educ. . City of New York. 454 N.Y.S.2d 772 (N.Y. Sup. Ct. 1982) 

129. Hobins V. Rlaney. 451 N.Y.S.2d 853 (N.Y. App. Div. 1982). 

130. Spiewak v. Rutherford Bd. of Educ. 447 A.2d 120 (N.Y, 1982). Setabo Uvin v. 
Board of Educ. of Hackerjsack. 447 A.2d 516 (N.J. 1982) (increase in salary based upon 
cn-ditinK military .sor\-ice is, a statutory entitifment rather than an element of the employ- 
ftunt contract). 5«r ahta Union Twp. Teachers Ass n v. Board of Educ, 447 A. 2d 524 (N.I 
1}).S2). ' 
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in employment meant that the tenure "time clock" had to be reset, as 
consecutive service could not include the year of employment prior to 
the gap.*" 

Under Oregon statute a probationary teacher may be dismissed at 
any time during the probationary period for any cause considered in 
good faith sufficient. In contrast, permanent teaching status, conferred 
after not less than three successive school years, includes the right to a 
full evidentiary hearing and review of a dismissal. A teacher in his third 
year of probation was initially advised that he would be reemployed for 
a fourth year on April 1, but was dismissed on May 19, five days before 
the end of the third school year. The appellate court held that notice of 
renewal did not confer permanent status and termination prior to the 
end of the third year with minimal due process was permissible."* 

A Maine teacher who sought a due process hearing on the nonrenewal 
of her teaching contract based her claim on statutory interpretation and 
terms of an expired collective bargaining agreement. The teacher had 
completed one year's service in the district, voluntarily left her position 
in the district and then returned five years later to teach another subject 
at another grade level. In inferring a requirement of two consecutive 
years of service before an entitlement to a continuing contract 
guaranteeing a right to hearing, the Supreme Judicial Court of Maine 
presupposed that consecutive years was essential to a district's effective 
evaluation of teacher competence.'" 

The statute law of West Virginia has been interpreted to grant con- 
tinuing contract status to auxiliary and service personnel of a school 
district after three years of ac.eptable employment. A written contract 
is not considered essential once the employee completes the three years 
of acceptable service, but a critical factor in determining continuing 
contract status involves the local boa ''.'s treatment of the employee, 
particularly the board's allocation of funds from fundingsources. In ap- 
plying this notion the Supreme Court of Appeals of West Virginia has 
held that employees funded exclusively by Comprehensive Employment 
Training Act funds would not, solely by virtue of the funding source, be 
entitled to the due process protections afforded the continuing contract 
auxiliary personnel.'** 

An Alabama appellate court, in interpreting the point at which 
tenure vests for supervisory personnel, has held that a statutory provi- 
sion requiring the supervisor to serve three consecutive years before 



131. Schmidt v. Unified School Diit. No. 497. 644 P.2d 396 (Kan. 1982). 

132. Wesockei v. Powen School Dlst. No. 31. 646 P.2d 68 (Or. Cl. App. 1982) 

133. Lane v. Board of D'.n., 447 A.2d 806 (Me. 1982). 

134. Bonnell v. Coffman. 294 S.E.2d 910 (W. Va. 1982). 
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attaining continuing service status does not require that the employee be 
hired for a fourth consecutive year in order for tenure rights to vest«^** 
The right to tenure is generdly controlled by state statute, but inter- 
pretation of the statutory language may vary* Missouri courts, taking 
cognizance of the express wording of the state's ''Teacher Tenure Acf 
(emphasis added), have held that the li^w plainly contemplates only 
situations involving permanent teachers. While a teacher might 
qualify for tenure, be promoted to a principalship and retain tenure in 
the school district, it would not b^^ possible to obtain tenure solely on 
the basis of performance as an administrator.^^ 

2.7b Tenure by Default or Acquiescence 

A New York principal was held to have acquired tenux^ by estoppel 
when it was determined that the school board had acquiesced in the 
administrator's continued service beyond the three-year probationary 
period despite reassignment in which the administrator continued tn 
receive a principal's pay and perform duties similar to that of a prin- 
cipal.**' 

2.7c Tenun^ SUtus 

A Kansas appellate court has ruled that a tenured teacher does not 
lose the due process privileges of tenure even if he or she resigns to ac- 
cept a teaching position in another district. In construing the Kansas 
statute granting tenure, the court found nothing to proscribe cessation 
of tenure upon resignation. Absent such a proscription, a tenured 
teacher who resigned and was subsequently reenjployed at the school 
district*s discretion was eniitled to due process and/or reinstatement 
when the board voted not to renew his contract. 

Under the provisions of New Mexico tenure laws, a certified school 
instructor who previously acquired tenure rights as a school instructor 
loses those rights as a resuit of being reemployed for the next con- 
secutive school year as a district administrator. The specific case 
involved a district superintendent w^o was held to have abandoned 
his tenure status as an instructor when he assumed the management 
role.^^^ However* Florida permits a limited exception to this policy by 



13.5. Wooten v. Alabama State Tenure Cofnm*n, 421 So. 2d 1277 (Ala. Civ. App. 1982). 

136. Meloy v. Reorganized School Dist., 631 S.W.2d 933 (Mo. Ct. App 1982), and 
Fuller V. North Kansas City School Dlst.. 629 S.W.2d 404 (Mo. CC. App. 1981). 

137. Orshan v. Anker. 550 F. Supp. 538 (E.D.N.Y. 1982). 

138. Arncson v. Board of Educ. of Unified School Diat. No. 52 P.2d 1157 (Kan. 

Ct. App. 1982). 

139. Atencio v. Board of Educ. of Penasco, 655 P.2d 1012 (N.M. 1982). 
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specifically exempting continuing contract teachers who resign to ac- 
cept positions as ^'educational consultants** with cooperative education 
program.*^ 



2.8 CERTinCATION 

2»Ja Certiflcatioii Standards 

Indiana law has been in te rp r e t ed to require that teachers be licensed 
or certified pursuant to uniform, statewide standards. This public 
policy was Judicially reviewed when a school district terminated an 
uncertified teacher midway through the school year. The court held 
that despite the district's knowledge that the teacher was not licensed 
the district board would not be estopped from raising the invalid con- 
tract as a defense to wrongful termination. 

Under New York law a teacher who is not certified by the state is un- 
qualified and cannot be employed or paid by a public school board. 
Furthermore, the state commissioner of education is authorized by 
statute to prescribe regulations governing certification and to award 
certification with approval of the board of regents. The commissioner 
waived a requirement for an administrative approval prior to certifica<» 
tion in the case of a tenured teacher who had served seven yean in a 
local distirct on the grounds that local administrators acted 
unreasonable in withholding a recommendation on the teacher's 
behalf. The local district chaUenged the award of certification by the 
commissioner as an abuse of discretion, but the New York Court of Ap- 
peals held that the award of certification was rationally based upon the 
commissioner's determination that the district's grant of tenure was 
satisfactory proof of a "recommendation'* under the regulatory re- 
quirement."* 

The Supreme Court of Wyoming has held that the state board of 
education is empowered by statute to administer certification of 
superintendents and acted within its scope of authority in denying cer- 
tification to a proposed candidate for certification. Among the 
minimuiA requirements for certtfication, the applicant did not possess 
sufficient training or experience as a teacher in a recognized K-i2 
setting.*^ 



140. Sat Wahlqulit v. School Bd. oT Uberty Cty.« 423 So. 2d 471 (Fla. Dist. Ct. App. 
1962). 

141. Swltserland Cty. School Corp. v. Sartorl, 442 N.E.Sd 702 (Ind. Ct. App. 1962). 

142. Bradford Cent. School Dist. v. Ambach, 451 N.Y.S.Sd 654 (N.Y. 1962). 

143. Wyoming SUt« Dfi>*t of Educ. v. Barber, 649 P.2d 681 (Wyo. 1982). 
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2.8b Decertification, Revocation or Suspension 

A teacher who is employed by a local board and who has received 
tenure under Louisiana law is protected from decertification by the 
state board of elementary and secondary education except where fraud 
or misrepr^ntation in obtaining the certificate is involved. Conduct 
of a tenured teacher is under exclusive control of the local board, and 
since decertification for any other reason than fraudulent misrepresen- 
tation would effectively discharge the tenured teacher, an act authoriz- 
ng the state board to revoke or suspend the certificate would amount 
to a denial of tenure. An act granting the state board this authority was 
struck down as unconstitutional by the Supreme Court of Louisiana on 
the grounds that it regulated an area protected by teacher tenure laws 
and under the exclusive control of local school boards. 



144. Johnson V. Board of Elemenlar>' and SecondaoEduc, 414So. 2d352(La. 
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